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Obviously, a highly incriminating or consumable 
item of personal property is less likely’ to remain 
in one place as long as an item of property which 
is not consumable or which is innocuous in itself 
or not particularly incriminating." 


Applying this test to the facts in the case before it, the 
Court of Appeals continued (525 F.2d at 38): 


"Let it be assumed for purposes of disc 
that the defendant in fact robbed the bank on 

June 22 and that he immediately rh sige to his 
home with his loot anc its container, his weapon 
and his disguise. We think that it may be conceded 
to the defendant that as late as September 17 there 
was little reason to be’. 1eve that any of the bank's 
money or the money bag woul] ill be in the home. 


But, the same concession be made with 
respect to the revolver, i mask, and *he 
clothing. The ski mask clotnes were not 
incriminating in themselv id apart from his 
prior felony record poss of the pistol was 
not unlawful in itself o icularly iicriminating. 
Moreover, people who own pistols generaliy keep them 
at home or on their persor [Emphasis supplied]. 
The holding in the Steeves case 1s even more apposite 
here, because there is no evidence showing that the weapon here 
at issue was used in tne commission of a crime, a fact which 
1ld increase the likelihood that she would have disposed of 
2> weapon. Moreover, many other cases have likewise upheld 
warrants for searches of premises, particularly houses, even 
though there was no direct evidence that the materials sought 
were actually seen on the premises. So, for example, in 
United States v. Lucarz, 430 F.2d 1051 (C.A. 9, 1970), the 
defendant, a postal employee, signed a receipt for a mail 


pouch containing the proceeds of the previous day's sale of 
stamps. Later that day he reported that the pouch had been 
cut ana the contents missing. The $20,000 in proceeds was 
recovered as a result of a search of the defendant's home 
under a warrant issued five days later. The affidavit in 
support of the warrant showed that the defendant was not seen 
taking the mail to his house, nor did anyone see the stolen 
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jSecret Secret said the matter have ‘ isiol t 
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heurs to act. This provided us with little enough 


to check out certain basic facts, much less conduct 


extensive surveillance. And 
has been our experience that physical surveill 
notoriously unreliable, particularly ina large 
politan area, where the risk of losing 
highway, or subway i 
say, these def 
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regard to the safety o 
least two dozen other perscas 
who had to be investigated 
6. 
events” on October 4, 


would have demonstrated 
“engaged in 


hardly proves 


example, “the proveble even which would have 


disclosed by phys. 1 su tilla f Lee Harv 


Oswald, 
wife and 


daughter Junie, 


attempt sassinate 
thre next } On the her hand, a 
premises would h likely resulted 


murder weapon. 


metro- 


Fe Several other 


by Mr. Liebovitz 


relating to the good faith of the Secret Service merit 


a response 
* a. First. at no time to my knowledge did 


| any member of the Secret Service alert the news media 


to the fact that a search would take place. Such action 


would have been contrary to our policy. And, indeed, 


such prior disclosure could have been embarrassing had 


; ° | the search proved frv ess. We did, howeves, aler 
the New York City Polic2 Department to the fact tht 
the search would be made. This is done so that the 

| can properly respund to calls from neighbors regarding 
| what may be a forcible entry into an apartment. It is 


| conceivable that the ieak emanated from that source. 


| b. Second, this case was transferred to the 
| Alcohol, Tobacco & Firearms Bureau of the Treasury 
Department because the evidence disclosed by the search 


established a clear violation of 


firearms (a matter within its jurisdiction). Although a 
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the subject of the search warrant, 
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i States, they were not released until after his departure 


rom New York 


By this time there was reason to believe that whatever 


Annexed hereto as Exhibit A are photographs of the 


weapons and related items seized. 


ey may have posed sas sig-; .can 
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c. Third, the defendants attack the truthful- 
: | 
ness of Paragraph "1" of my supplemental affidavit which 
alleges: “Investigation by Special Agents of the 
- ' United States Secret Service which revealed that during 
‘ ’ 
| the year 1973 Elizabeth Jane Young resided at 4303 Arlington 
| Avenue, Los Angeles, California with one Joanne Miyamoto.” 
{| 
] The defendants claim that Joanne Miyamoto 
| 
; did not reside at 4303 Arlington Avenue, Los Angeles, 
| 
' 


| California, but at “a separate residence bearing no 


resemblance to the address 


F Me wey 
of Ms. Young. 


allegation is only partially accu.ate. First let me 


say, we have been advised by the Federal Bureau of 
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Investigation that the correct address on 


Avenue in which the defendant Young resided was 4304 rather 
than 4303 Arlingt. Avenue and that the discrepanc 


was due to a typographical 


of the information. Second, it is true that Joanne 


Miyamoto did not reside at that address; however, she 


did reside in an adjoininc two story house at 2208 - 43rd 


Street immediately around the corner from the one-story 


residence of Ms. Yours at 4304 Arlington Avenue. 


discrepancy in the affidavit is, I believe, attributable 
to the haste with which the information was gathered and 


the supplemental affidavit was prepared. 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF KINGS 
EASTERN DISTRICT OF NEW YORK, ss: 


...CAROLYN_N,_ NOHNSON --» being duly sworn, says that on the 26th_ 


day of-_ January 26, 1977 --» 1 deposited in Mail Chute Drop for mailing in the 


U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, Ci:y and 


State of New York, &X___Two_copjes Qf the Brief for appellee and 2 
tne Supplemental] Appendix for Appellee 
of which the annexed is atrue cop | cuntained in a ecurely enclosed postpaid wranper 


directed to the person here’ ifter named, at the place and address stated below: 


Eleanor Jackson Piel, Esq. -..1Fa_D. London, Esq. 
36 West 44th Street 
New York, New York oe 547 86th Street _ 
10036 
Brooklyn, New York 
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